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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


JUAN TOMAS DIAZ-CHANG, 
Plaintiff-Appellant,: Docket No. 
16-6132 
-against- 


MARUICE F. KILEY, District Director, U.5.: 
Immigration and Naturalization Service, 


Defendant~Appellee. 


APPELLANT'S BRIEF AND APPENDIX 


STATEMENT OF THE CASE 


Pursuant to 28 U.S.C. Section 2201 and 5 U.S.C. Section 
702 the Plaintiff-Appellant Juan Tomas Diaz-Chang (hereinafter 
referred to as Diaz) filed an action for declaratory judgment 
and motion for preliminary injuncticn to review the denial by 
Defendant-Appellee District Director of his application for a 
stay of deportation pending a motion to reopen his deportation 
proceedings made before a Special Inquiry Officer of the Immigra- 
tion and Naturalization Service to enjoin the Defendant-Appellee 
from deporting him pending the hearing on the preliminary injunc- 
tion. A nearing was held on the motion on August 19, 1976 in 
the United States District Court, Southern District of New York 


before Judge Ward. The Judge issued an order denying the motion 


for preliminary injunction and dismissing the action for declara- 
tory judgment. Plaintiff-Appellant Diaz appealed the Judge's 


erder pursuant to 28 U.S.C. Section 1292(4). 


STATEMENT OF THE FACTS 


Plaintiff-Appeliant Diaz is a native and citizen of 
Ecuador. He was admitted into the United States as a non-immi- 
grant visitor for pleasure on April 1, 1971. He was authorized 
to remain in this country until October 16, 1971 and thereafter 
overstayed his leave. On February 8, 1976 Mr. Diaz was arrested 
and taken into custody by agents of the Immigration and Naturali- 
zation Service as a result of i search conducted on the premises 
where he was employed. A number of other employees were arrested 
and taken into custody during that same search including five 
legal residents of the United States. Plaintiff-Appellant Diaz 
was questioned by agents of the Immigration and Naturalization 
Service at 20 West Broadway, New York, New York, without the 
presence of counsel. Dufing that questioning he made incrimina- 
tory statements On February 9, 1976 while in custody at the 
Federal Detention Facility at Brooklyn, New York, Plaintiff- 


Appellant Diaz was served with an order to show cause why he 


should not be deported from the United States pursuant to Section | 


241 (a) (2) of the Immigration and Nationality Act, 8 U.S.C. 
Section 1251(a) (2) as a non-immigrant who had remained in the 
United States longer than authorized. 
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On February 10, 1976 Plaintiff-Appellant Diaz appeared at 
a deportation hearing held at the Federal Detention Center in 
Brooklyn, New York. He was represented by counsel with whom he 
had a chance to consult only briefly, however, prior to the hear- 
ing. Plaintiff-Appellant was found deportable and ordered to 
leave the United States on or before March 26, 1976. On March 23, 
1976 Plaintiff-Appellant Diaz, by his counsel, made an application 
to the District Direction to extend his voluntary departure date 
in order for him to make a motion to reopen his deportation pro- 
ceedings. As a result of investigation, Plaintiff-Appellant 


had cause to believe that the search which resulted in his arrest 


was legally deficient under the standards of the Fourth Amendment 


> 


of the United States Constitution. Pinintitf-aAppellant's appli- 
cation was-.denied by the District Direction and on March 26, 1976 
Plaintiff-Appellant Diaz submitted a motion tc reopen his 
deportation proceedings and simultaneously a request to the 
District Director to stay his deportation pursuant to the deter- 
mination of his motion. The application for a stay of his 


deportation was denied by the District Director. 


On July 15, 1976 Plaintiff-Appellant Diaz caused to be 
issued an order to show cause why his deportation should not be 
stayed pending a hearing upon his motion for a preliminary injunc- 
tion and action for a declaratory judgment that the District 
Director acted in abuse of his discretion in denying Plaintiff- 


Appellant's motion to stay his deportation. 


On August 19, 1976 a hearing was had in the United 
States District Court, Southern District, before Judge Ward on 
Plaintiff-Appellant's motion for preliminary injunction and an 
action for declaratory judgment. The Judge issued an order 


denying the motion and dismissing the action. Plaintiff-Appellant 


thereafter filed an appeal from the Judge's order in the United 


eptates Court of Appeals for the Second Circuit. 


STATEMENT OF THE ISSUES PRESENTED 


WHETHER THE DISTRICT COURT JUDGE ERRED 

IN HIS FINDING THAT PLAINTIFF-APPELLANT 
HAD NO STANDING TO CHALLENGE THE SEARCH 
IN WHICH HE WAS ARRESTED. 


WHETHER THERE WAS A WAAVER OF PLAINTIFF- 
APPELLANT'S RIGHT TO A HEARING AS PRO- 
VIDED BY 8 C.F.R. 242.22. 


WHETHER PLAINTIFF-APPELLANT WAIVED HIS 
RIGHT TO RAISE THE ISSUE OF THE SEARCH 
IN WHICH HE WAS ARRESTED. 


WHETHER DEFENDANT-APFELLEE IN ARRESTING 
PLAINTIFF-~APPELLANT AS A RESULT OF A 
SEARCH BASED ON A WARRANT ISSUED WITHOUT 
PROBABLE CAUSE VIOLATED PLAINTIF.: - 
APPELLANT'S CONSTITUTIONAL RIGHTS UNDER 
THE FOURTH AMENDMENT TO THE U.S. CONSTI- 
TUTION. 


ARGUMENTS 


(1) Standine 
In his order denying Plaintiff-Appellant's motion for 


preliminary injunction and dismissing the action for declaratory 


judgment the District Court Judge held that Plaintiff-Appellant 


had no standing to challenge the validity of the search in which 
he was arrested on February 8, 13976. The District Court Judge 
held that only the employer whose premises were searched would 
have such standing. Plaintiff-Appellant contends that under the 
facts in his case he falls within the ambit of persons who may 
challenge a search such as the one which resulted in his arrest. 
Under Jones v. United States, 362 U.S. 257 (1960), the United 
States Supreme Court held that anyone legitimately on the 
premises where a search occurs may challenge its legality when 
used against him. The cases before 
Jones required a more stringent proprietary interest in the 
premises searched in order to challenge the search, U.S. v 


Ve 
ee 


Conscente, 63 F. 2d 811 (Second Circuit 1933), Connolly v. Medalie 
58 F.2d 629 (Second Circuit 1932). Jones did away with such 
proprietary requirements and permitted anyone on the premises 


with the permission of the owner, and this would include employees, 


standing to challenge a search in which they were arrestea. 


The recent case of U.S. v. Karathanos decided by this 
Court on February 2, 1976 upheld the District Court 
the search in question in an immigration matter did 
requirements of the Fourth Amendment. In that case 
Court held that the standards must be upheld 


warrant on which the search was based regardless ¢ 


the subject of the search were aliens. It is submitted that“ 
the fact that the Plaintiff-Appellant is an alien should in no 
way cause a dilution of the standards set in cases such as 
Jones. Plaintiff-Appellant was on the premises searched with 
the permission of the owner, his employer. Plaintirf-Appeliant 
was arrested as a result of that search and statements which he 
made which resulted in subsequent deportation hearings were 
obtained as a direct result of the search challenged. 


(2) Waiver 


= 


The United States Supreme Court in the case of Johnson 
v. Zerbst, 304 U.S. 458 (1938) has held that it would indulge 
every reasonable presumption against the waiver of fundamental 
Constitutional rights and set down the fuicher requirement that 
a waiver would not be made out unless there cculd be shown an 
intentional relinquishment or abandonment of @ Kna@wa right or 
privilege and that consent could not be inferred from submission 
to authority. Under standards set out in Johnson v. Zerbst 


Plaintiff-Appellant submits that he did not waive his right to a 


hearing a8 specified in a C.F.R. 242.22, that is a hearing within 


no less than ten days from the time respondent is served with the 
order to show cause. It was correctly pointed out by the 

Defendant-Appellee that Plaintiff-Appellant signed the reiease on 
the back of the order to show cause form with which he was served 


which release permitted an expedited hearing. However, consider- 


ing the circumstances in which that took place Plaintiff-Appellant 
contends that tneie was no knowing waiver of the substitute right 


to have adequate time to prepare for such hearing. 


Plaintiff-Appellant was not represented by counsel when 
he was served with the order to show cause on February 9, 1976. 
Further, he was served with the order to show cause while in 
the custody of the Defendant-Appellee at the Federal Detention 
Facility in Brooklyn, New York. In an environment of fear and 
confusion Plaintiff-Appellant may well have felt that he had no 
choice but to sign papers that were put before him. Plaintiff- 
Appellant had a deportation hearing on February 10, 
was represented by counsel at that hearing, however, 
best only a brief time to consult with that counsel. 
affidavit accompanying the acticn for declaratory judgment, 
Plaintiff-Appellant stated that he was not aware that he could 
challenge the search in which he was arrested and further stated 
that had he been aware of this he would have raised that issue 
at the deportation hearing and reguested that the deportation 
hearing be reopened in order that he might raise that issue. The 
search in which Plaintiff-Appellant was arrested resulted in the 
arrest of another respondent, Eric Barnett, Mr. Barnett was 
accorded the opportunity and did challenge the search. The case 
is currently pending before the Board of Immigration Appeals. 
Plaintiff-Appellant's motion to reopen his deportation proceeding 


is also currently pending before the Board of Immigration Appeais. 


(3) Validity of Search 


Plaintiff-Appellant Diaz was illegally arrested pursuant 
to an illegal search because the search warrant which lead to his 
arrest was invalid in that the affidavit in support of its issues 


did not provide probable cause to believe ‘hat a federal crime 


had been or was being committed in the premises to be served. 


The search of Lundy's Restaurant, the premises upon which Plain- 
tiff-Appellant was arrested was authorized by a warrant issued 
pursuant to Rule 41 of the Federal Rules of Criminal Procedure. 
The Rule 41 authorizes the issuance of the search warrant only 
to discover evidence of, or the means for, a federal crime. 
"Statues authorizing search warrants 
must be strictly construed." 
(Perry v. United States, 14 
F.2d 68 [8th Circuit 1926) ) 

However, the affidavit and warrant neither alleged nor 
established probable cause to believe that tederal crimes were 
being committed at the premises searched. Rule 41(b) provides 
that: 

"A warrant may be issued under this rule 
to search for and seize any (1) property 
that constitutes evidence of a condition 
of a criminal offense; (2) contraband, 
the fruits of crime, for things otherwise 
criminally possessed; or (3) property 
designed or intended the use for which is 
or has been used as a means of committing 
a criminal offense.” 


Thu tule 41, on its face, is directed to criminal 


offegses and euthorizes the issue of search war. .nts only upon the 


probable cause that a federal crime is being or has been committed. 
Statutes authorizing search warrants must be strictly construed. 
in re 32 East 67th Street, 96 F.2d 153 (Second Circuit 1938). in 
this case the affidavit did not allege that a crime, or evidence 
thereof 
searched. The affidavit claimed only that: 

"A number of aliens who are not lawfully 

entitled to reside within the United 

States and who are subject to interroga- 

tion and arrest pursuant to Title 8, 

United States Code, Section 1357 (a) (1) 

and Section 1357(a)(2) are employed at 

and present within the premises known 

and operated as Lundy's Restaurant." 
This allegation is not sufficient to make out the commission of a 
federal crime. The mere assertion that certain aliens may be 


here illegally does not permit the drawing of inference that a 


crime has been committed. This point was recognized by the 


United States Court of Appeals for the Second Circuit in U.S. v. 


Karathanos, 75-1322 decided February 2, 1976, slip opinion p. 1713 
In that case a search was conducted pursuant to a warrant based 
upon an affidavit which stated that the premises to be searched 
contained aliens who had violated 8 U.S.C., Section 1325, which 
> 

makes it a crime to enter the United States in certain ways. The 
affidavit contained statements to the effect that “illegal aliens" 
were present upon the premises to be searched. The Court observed 


that: 


"In the absence of any facts or circum- 
stances regarding the matter of alien 
entry, the mere assertion that aliens 
are illegal would not be sufficient to 
support an inference of violation of 
Section 1325. Since the alien may well 
have become deportable because of con- 
duct prior to or after entry..." 


With regard to the named employees, the affiant's informant is 
alleged to have stated: 

"He knew them to be illegally within the 

United States because of conversations 

that he had with each of them, during 

which conversation he learned that they 

were illegal aliens." 
But that was insufficient and an impermissible basis upon which 
to assume that the named employees were the illegal aliens. As 
the Court of Appeals for the Second Circuit recognized in U.S. v. 
Karathanos only an allegation that the employees directly 
admitted that they were illegal aliens would suffice to establish 
the reliability of the informant's conclusion. An affidavit in 


support of the warrant in this case established no probable cause 


to believe a federal crime had been or was being committed. 


Therefore, since the warrant was issued without probable cause 
the search of the premises resulting in the arrest of Plaintiff- 
Appellant and thus the arrest itself was violative of the Fourth 
Amendment of the United States Constitution and the fruits of 
that search included statements made by Plaintiff-Appellant while 


in custody of the Defendant-Appellee must be excluded. As the 
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Second Circuit has recently reaffirmed: 


"The exclusionary rule is a remedy to 
be applied whenever the search in ques- 
tion does not apply to Fourth Amendment 
Standards regardless of the presence or 
absence of a warrant..." (U.5. Vv. 
Karathanos, supra, Slip opinion p. 1724) 


Should the exclusionary rule apply to deportation proceed- 


ings? Evidence which is derived from illegal search or seizure is 


inadmissible in State and Federal prosecutions; Weeks v. U.S., 


232 U.S. 383 (1913); Mapp Vv. Ohio. 367 U.S. 643 (1961): Won 


V. UsS., 371 U.S. 471 (1963); Brown v. Lllincis, 45 L.Ed.2a@ 416 


(1975). Plaintiff-Appellant has not discovered any case which 


has specifically held that the exclusionary rule applies to 
deportation proceedings, however, the Supreme Court has stated 
that: it may be assuemd that evidence obtained by the (government) 
through an illegal search and seizure cannot be made the basis 
of findings in deportation proceedings; U.S. ex. rel. Bilokumsky 
Vv. Tod, 263 U.S. 149, 155 (1923), and speaking of stop and issue 
in that case, the Court in Illinois Migrant Council v. Pilliod, 
Supra,observed where there 1s a criminal case in a deportation 
proceeding any evidence derived from unlawful stops would be 
ordered suppressed. 398 F.Supp. 897-898. ‘The case of Avila- 
Gallegos v. I.N.8., 525 F.264 666 (2d Cir., 1975), for example, 
is not to the contrary that the mere fact thet an individual's 
arrest was "technically defective" does not necessarily render 


his (or her) “deportation proceedings" null and void. At 667. 


og 


At most, the Court in Avila-Gallegos restated the 
: that a Court's jurisdiction over a defendant is not 
rendered null and void by the fact that defendant was brought 
within the Court's jurisdiction by an illegal arrest. 
People of the State of Illinois, 119 U.S. 436; and Frisbie v. 
Collins, 342 U.S. 519,-or as the Supreme Court stated in Bi lo- 


kumsky v. Tod, Supra, 263 U.S. 149: 


"Irregularities on the part of the govern- 
ment officials, prior to, oF. in connection 
with, the arrest would not necessarily in- 
validate later proceedings in all respects 
conformable to law." (LaFranca v. I,.N.S.., 
413 F.2d 686 {2a Cir. 196391) 


This means that a deportation proceeding in itself is not neces- 


sarily rendered invalid because respondent was illegally arrested, 


however, it does not mean that evidence which is the proct of an 


illegal arrest is admissible at such proceedings. The exclusion- 
ary rule must logically apply to deportation proceedings because 
the primary purpose of the rule is to deter unlawful conduct by 
government officers. See Brown v. 1111 supra, 424-425. 

"The rule is designed to prevent, not to 

repair. Its purpoge is to deter =-- to 

compel respect for the constitutional 

guarantee the only effective available 

way -- by removing the incentive to dis- 

regard it.” (id. at 425, Elkins v. 

United States, 364 U.S. 206, 217 [1960}) 


The importance of deterring the violation of the Fourth Amendment 


applies no less to the Immigration and Naturalization Service 
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agents than to other federal officials and is the most important 


deterrent to the kind of drag-net searches and interrogations 


and arrests in the hopes of discovering some illegal aliens that 


have been chronicled in our newspapers this year. Plaintiff- 
Appellant submits that his arrest and subsequent statements lead- 
ing to his order of deportation are the fruits of an illegal 
search and thus should be suppressed. 


CONCLUSION 


cee ater et dae rom ne 


The District Court Judge's order denying Plaintiff- 
Appellant's motion for a preliminary injunction and dismissing 
Plaintiff-Appellant's action for a declaratory judgment should be 


reversed. 


Respectfully submitted, 


LINDA ATLAS, ESQ. 
Attorney for Plaintiff-Appellant 
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JUAN TOMAS DIAZ -CHANG ; fot it SPS Kw “ 


Plaintiff, 
- against - : ORDER TO SHOW CAUS}I 


MAURICE F. KILEY, District Director, ; WITH STAY. 

U.S. IMMIGRATION AND NATURALIZATION : non 
Defendant : 

own n ewan een re = meray enna i w3wwenenwn eee weer werner EE ee x 


was Bane AAR ed WIA INE A UU 
i: edule egies: DISTRICT OF NEW YORK 


Upon reading and filing the annexed application of LINDA ATLAS, 
ESQ., the attorney for the above named plaintiff, dated the 14th day of 
July 1976, the ous of the action whick is on file with this Court and upon 
all proceedings heretofore had and good cause being shown, it is hereby 
ORDERED, that the defendant show cause at the United States 
: | dneoee 12 Foley Square, New York, New York in Room $06 on 
| OST, ri [2A 2s, M, in the forenoon or as soon thereafter as 
counsel may be heard why the application should not be granted enjoining 
the defendant from deporting the plaintiff, JUAN TOMAS DIAZ-CHANG 
from the United States and pending the hearing and the determination of 
__this application, it is further 
ORDERED, that the defendant be, and here is temporarily 
st@yed from deporting the said JUAN TOMAS DIAZ -CHANG, from the 


United States pending the hearing and determination of this motion, ana 


it is further 


. 


cr ———— 
st snap 


ORDERED, that personal service of a copy of this order 
upon the United States Attorney for the Southern District of New York, 
or his representative on or before S: a i j , M, , on ey 


be goes ane suilicient service upon the defendaat. 


fd, 4\, 
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Dated:New York, New York | 


UNITE! STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORE 
Oa a x 


YUAN TOMAS DIAZ-CHANG 
Piaintiff, 


- against - oo : : -ALTORNEY & 
AFFIDAVIT 


‘AURICE F, KILEY, District Director, 
mmigration ard Naturalization Service, | 


Detendant 


STATE OF NEW YORK ) 
$8.2 
COUNTY OF KINGS ) 
LINDA ATLAS, being an Attorney duly admitted to practice law 


in the State of New York, swears that the following staterrents are true 


under the penalties of perjury: 


That your affiant represents the above captioned plaintiff with 
respect to the within action and is familiar with the facts pertaining 


thereto, as related to your affiant by the plaintifi. 


That the plaintiff has made a Motion to Reopen Deportation 
Froceecing, dated Aprii 20, 1976, which is now penc.ng beiore the 


Immigration and Naturalization Service, at 20 Wes: Broadway. New York. 


That the original hearing which resulted in the order of deporta- 


1.0m against hire took piace one day alter he was served with an order to 


a eer mi <i ce = a mR 


Snow Cause, contrary to the provision of 8C.F.R. 242.1 which specifies, 
‘The order will call upon tae respondent to appear before a sp: 


.aguiry officer for a hearing ata time and place stated in the order, 


en celle nme see la ee 


® 


not less than seven days, after the service of such order." (Emphasis 
added). Plaintiff did not waive the right he had ‘to more extended notice 


as provided for on the order to show cause. 


That the plaintifi was denied fundamental procedurai due proce :s 
which resulted in his inability to adequately consult with his lawyer an: 
his inability to raise appropriate Fourth Amendment claims regarding ‘n¢ 


search in which he was arrested. 


That such claims were raised by another respondent arrested in _ 
the sam search, named Eric Barnett, who was not submitted to an 
immediate deportation hearing. These claims are being duly adjudicated 


at the administrative level. 


That counsel for plaintiff made a demand upon the District | 
Director for copies of any statements made by plaintiff and a copy of 


the warrant issued to search the premises where plaintiff was arresie<. 


That the District Director required additional forms to be filie? 
out and returned. Such forms were duly returned. Counsel! for plaint.:i 


“has to date received no response from The District Director. 


That the plaini.if was unabie to introduce the above facts at the 


original hearing which resulted in the order of deportation against hin. 


Pursuant to 8 C.F.R. .035 the motion to reopen should therefore be 


_ granted. 


S 


That in order for the Immigration and Naturalization Service to 
coasider the plaintiff s pending motion, he wouic nave to be present in 


tne United States. 


7" 


That this action-is being brought on by an order to show cause 
because the plaintiff is under an order of deportation to take effect 
: = 2 
Joiy 15, 1976. 
That no previous application for the relief sought herein has been 


made to any court or any judge thereof. 


WHEREFORE your deponent prays that a stay of deportation be 


grented until such time as there is an adjudication of this matter, Mize 


aémi nistrative-stege— 
TINDA ATLAS 


Sworn to before me this 


day of July, 1956 
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Office of the District Director 
immigration & Naturalization Service 
20 West Broadway 

New York, N. xX. 10007 


Dear Sir: 


I represent Raul Ignacio, Badillo-Chavez, A No.A 21 073 835, 
Juan Tomas, Diaz-Chang, A No. 21 073 820, Alfredo Iturraide, A. No. 
21 073 836, in their immigration proceedings. 


Pursuant to the Freedom of rmation Act, 1 request copies 


of any statements made by my clients t mployess ai the Inmimigration 
# & 


and Naturalization Service. 


I also request a copy of the search warrant which was issued 
for the search of the premises known as Lundv's restaurant, Ocean and 


Emmons Avenue Brookiyn N. x. Which treh resulted in the arrest 
» ? % ? 
ot Leal Cal@uacsS. 


ly yours, 


y Aer 1 


"LINDA ATLAS 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


JUAN TOMAS DIAZ-CHANG, 
Plaintiff, 
- against - 


MAURICE F,. KILEY, District Director, 


U.S. IMMIGRATION AND NATURALIZATION : ‘“4CTION FOR DECLARA 


TORY JUDGMENT 


Defendant 


Plaintiff, by his attorney respectfully alleges: 


1. This is an action for a declatory judgment under 28 U.S.C. 


420land 5 U.S.C. 702. 


’ 


2. Plaintiff seeks review of the denial of zen appiication for 


a stay of deportation made on July 1, 1976, (Exhibit A} 


3. Plaintiff filed on April 20, 1976, a Motion to Reopen 


Deportation Proceeding, a copy of said motion is attached hereto as 


(Exhibit B). 


+. That a determination by ine Immigration Judge has not yet 
been made on the Motion to Reopen. 

5. Thatin seeking a declaratory judgment pursuant to 
5 U.S.C. sec. 702 of the Admiaistrative Procedure Act, the additional 


facts are hereby stated: 


6. That the pending motion is not sufficient to Stay the order 


of deportation now in effect against Plaintiff. 


: 
| 
| 
| 
| 
| 


NE A ANN. cet 


oer! —niesametn a 


e _® 


7. That in order for the Immigration and Naturalization Service 
to consider the pending motion, the plaintiff would have to be present in 


the United States. 


and Fifth amendments have been violated in the search, arrest, interrogatio 


8. That the constitutional right of the plaintiff under the Fourth 
n 


and subsequent deportation hearing had. 


9. That such action on the part of the Immigration and | 
5 
Naturalization Service should result in any evidence obtained against 
Piaintiii being suppressed, U.S. v. Karathanos, decided February é, 1975 
Cla ae er 


ij by the U.S. Court of Appeals for the Second Circuit. 


WHEREFORE the Plaintiff prays: 
(a) fora review of the denial of his application for a stay of 


his deportation by the District Director and 
(b) for an order restraining the Defendant from enforcing his 


departure from the United States, pending the final determination of this 


(c) for such other anc further relief as may De appropriate. 


DATED: Brooklyn, New York r 
July 13, 1976 = rr 
Clie € Ue 
“LINDA ATLAS, ESQ. 
Attorney for Plaintiff 
16 Court Street 
Brooklyn, New York, 11241 


U.S. DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION 
£0 WEST BROADWAY oo 
NEW YORK, N.Y. 
A21 073 820 DB/JC 


June 30, 1976 


Juan Tomas DIAZ-CHANG 
1203 Ave. J, Second Floor 
Brooklyn, NM. Y. 


Dear Bir: 


Reference is made to the application for @ stay of deportation 
filed by your attorney in your behalf on April 20, 1976, 


At a deportation hearing held on February 10, 1976 the attorney 
who represented you at that time had every opportunity to 
request any administrative relief that seemed available to you. 
The records reflect there was no mention made of illegal search 
and seizure. Therefore, your application is denied. 


Your motion to reopen deportation proceedings filed in 
conjunction with the application for a stay of deportation has 
been forwarded to the Trial Attorney Section for appropriate 
action; however, the filing of thie motion will not stay your 
deportation, You will be further notified of your surrender 
date for deportation to Ecuador. 


Very truly yours, 
ck AAS bay 


MAURICE F, KILEY 
DISTRICT DIRECTOR 
NEW YORE DISTRICT 
CC: Linde Atles, Esq. 
16 Court St. 
Brooklyn, WH. Y. 


IMMIGRATION & NATURALIZATION SERVICE 
20 WEST BROADWAY, NEW YORK, NEW YORK 


In the matter of 


DIAZ-CHANG, Juan Tomas File No. A2Zl 073 6206 


Respondent 


one emcee ate 


MOTION TO REOPEN DEPORTATION PROCEE DING 
WITH STAY OF DEPORTATION 


Respondent , through his undersigned counsel respectfully 
alleges: 

‘Rhat on February 10, 1976, a hearing did take place before 
an Immigration Judge wherein coluntary departure was granted on 
March 26, 1976, 

That contrary to S.C.F.R. Section 242, 1 (b), respondent 
was served with an order to sgow cause why he should pot be deported 
on February 9, 1976, and the deportation hearing was had on the 
following day. 

That the fact that the respondent had only one day to prepare 
his defense worked to his disadvantage to such an extent as to deny 
him fundamental due Process as to the deportation hearing for the 
following reasons: u 

1, The respondent was arrested and taken into custody of the 
Immigration and Naturalization Service pursuant to a search based on 
@ warrant which failed to meet the requirements of the Fourth 


Ammendment in severa} respects. 


On information and belief, the warrant failed to particularize 
and describe the persons who were the subjects of the search. The 
warrant also failed to allege the commission of Federal crime, 
required under the applicable statute and reguiations. On information 
and belief, the search made pirsuant to said warrant covered not only 
the premises described, but the surrounding geographical area. At 
least one person was arrested one block from the premises described in | 


the warrant by an Immigration & Naturalization Service investigator 


posing as a taxi driver, The search in question was, in fact, a "dragnet 


| 
| 
| 


search impermissible under the Fourth Ammendment, It has been held 
that aliens may not be subject to unreasonable searches and seizures 
as prohibited by the Fourth Ammendment, Abel v. U.S.A, 362 U.S., 
217 (1960) The penalty for such a search by t*~ government is the 
inadmissibility of any evidence uncovered by sucha search. The 
Principle has been recently been upheld by the U.S, Court of Appeals 
for the Second Circuit in U.S, v. Karathanos, decided February 2, 1976, 
In that case a defective warrant resulted in the evidence obtained 

being subject to the Fourth Ammendment exclusionary rule, Thus, the 
respondent had the right to move for suppression of any evidence that 
was obtained against him as a result of the search which resulted in 

his arrest. 

2, That the interrrogation of the respondent which resulted in | 
statements used against him at his deportation hearing was made in 
violation of his Fourth and Fifth Ammendment rights in the following 
respects: 

The respondent was taken into custody as a result of an invalid search. 
The respondent was questioned without benefi. xf counsel, The 
respondent was offered "consideration" if he would provide a list of 


other persons in whom the Immigration and Naturali i i 
t i : ralization Se 
might have an interest, . —, 


The respondent had the right to move for the suppression of such 
Statements, but did not have the opportunity to do so, due to the 
inadequate time allowed for his defense at his deportation hearing. 
That the evidence to be offered is material to the validity of 
the deportation order made at the respondent's hearing. That it could 
not have been discovered or presented at the original hearing due to the 
extremely short time period interim the issuance of the order to show 
cause and the hearing. Under the provisions of 8 C.F.R. Sections 
242,22 and 103.5, the instant motion should be granted in order that 
the respondent may be given a hearing in accordance with the 
standards of due process under the Administrative Procedure Act, 
and be permitted to move to supress any evidence obtained in violation 


of his rights under the U.S, Constitution and laws, 


WHEREFORE, it is most respectfully prayed that the 


deportation proceedi.g in respect to voluntary departure of February 10 


, 


1976, be reopened to allow respondent's counsel! to introduce new 
evidence in support of the allegations made in the instant motion, It 
is further prayed that the respondent's deportation be stayed pending 
the administrative determination of the instant motion to reopen the 


deportation proceeding. 


os 


oo } 4 
LINDA TLAS x 
Counsel for Respondent 
16 Court Street 
Brooklyn, N.Y. 1124) 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
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Dated: Brooklyn, New York 
April 16, i976, 
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JUAN DUMAS DIAZ-CaAuG 
1203 AWanUS J ESC. Pua, 
Ba RVCnLi , hive YORK 


! - 
Le 


As you know, following a hearing in your case 
and the hearing officer has entered an order cf lit pr teaaaiaag od A rev ew uf your 
tile indicates there is no administrative relief which may be extenced to you, 


and it is now incumbent upon this Service to enforce -our Geparture frora the 
United States. 


yOu were found deportable 


TATA 
~SUADOR 


Arrangements have been made for your ceparture to 


(country) 


ee from ___NEW YORK, N. Y. 
(date) (port & ceparture) 
BY TRANSPORTATION WHICH HAS EDSN ARRANGED 
annem en ESO 
(name of vessel, airline, or aher transportation) 
G+ a 
You should report to a United States Immigration Officer at Room 7” ile 
RAVE YARD 136 FLUSHING AVE. BLDG. 300 BAOUXLYIi, Kew YCRX 11251 ae 


PPD OL IAE #096 )-§ 09 9 AM wot 15, 197¢ 
(addrese) (hour and date) 


cornpletely ready for deportation. At the time of your departure from 


(EY YORE, N.Y. you will be limited to__44 pounds of baggage. 
(place cf surrender) 


Shoulc you have personal effects in excess of ee amount you must immedi- 


22 eee 3979 
ately contact Transportation Officer at oS or 
ame ot officer, (phone no, and “0 


call in person at the address noted above, and appropriate disposition of your 


exceés baggage will be discussed with you. 
S8/ph LINDA ATLAS, [SQ. 


Form I- 166 wy 
(Rev. 4-1-69) 


CERTIFIED “AIL 
ASTURR RECEIPT REQUESTED 


16 Sc iz stze? by, Ee: very oy ta 
DUAL, NEW YOR 112h1 > ea eau 
BOL CAA 


ASSISTANT DISTRICT DIRECTOR 
7CR CEPCATATION a 


Sx (aT 


L STATE OF NEW YORK 


— OF KINGS 


! 


—— a ceuniieameall 


EDWARD DOLL, beng duly sworn, deposes and says: 


4 


l, Tamthe cashier of Lundy's Restaurant, located at Ocean and 


Brooklyn, New York. On the evening of January 19, 19761 was in 


harce of operations at the restaurant. Imake this affidavit in support of the 


itmian motion. 


have read paragrapdh numbered one of the Affidavit For A Search 


a gem tama: pt eae See 


nae greener 


arrant signed by Agent D.J. Pa $ On Febuary 3, . I speak with 
ir. Sadoas of January 19, .97o approximately 4;33 P Papnas 


as accompanied by a number of empioyees of the Immigration and Naturaiicat 


I believe there were twelve employees in all. 


cn eects ae: naptime mye: sana 


| 
H q 
| 


I asked Mr. Pappas 


tee 
— 


jenn 


i 
rr.e wno he was loo‘ing for and indicated 1 wouid cooperate to bring hir | 
nyere named. He responded that he wanted 


"the whole <xitchen". He was not 


ae 


ple to be more specific, and could give the names of no individuals sought 


Mat time. 


I explained that it would no: be possibie to empty the entire kitchen 


| nD Youn! Cavemen Tome 
> 


ipcause we were preparing for the diner hour. Mr. 
1 Ae ot : 
besa: ately ten employees on the floor of 


Pappas did talk with 


the restaurant. I believe he 


| 
| 
| 
| 
| 


rested five employees att! 


I have aiso reac paragraph numbered seven of the Affidavit For A 


Warrant. In that paracraph five individuals are named who, sae. 
a] 


hand written amendment, were said to be "iliega:iy within the United States 


None of these names were given tome by Mr. Pappas when he came to maxe 
asrests of January 19, i370. Apparently, VatiOnN Was cained 


@ post-arrest statement made Pappas. 


Exar DP 


5. OnSunday, Februar 8, 1976, aoproximately fift ernployees of 
Y» ee y y P 7 


mmigration and Naturalization Service surrounded the restaurant, 


jentered, and searched the premise: pursusnt to the search warrant obtained 


- * ce : 
on the basis of Mr. Pappas affidavit. The entire restaurant and offices 


were searched and forty-five persons wee arrested. To my knowledge ai 


: four lawful permanent residents were arrested on the charge of being 


the United States iilegaliy. They were Mail Felix, Cyril Murray, 


Ayia.ia and Clinton Walker. 


a 


Bt EE 


jSworn to before me this 
A ™dag.of June, 1976 
‘ oo 
a “" 


7 ae 
Deke he 


~ 


LINDA ATLAS 
BCTARY Puctic State of New York 
No. 24-4610577 
Qualifiee in Kings County 
Cort. fir in New York County 
Ccramusswa Lapves March 30 1977. 
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New York 
RIL MURRAY, being duly sworn, deposes and says: 
1. I am an employee of Lundy Srothers Restaurant, 1901 
Fmmons Avenue, Brooklyn, New York. 
2. Iama lawful vcermanent resident alien. I nave re- 
siced in the i States since August, 1568. My alien 
recistration is A-18-989-624. 


ce pa side at 183-S Sullivan Street, New York, New 


On February &, 1976 I was standing in the dininc 
undy's Restaurant. I saw three or four men rush throu.w 
the door. One came to me, hitting ite in the chest, and askina: 
"Where is the basement? Where is the basement?" 
5. I told him I didn't know where the basement is. 
pointed him to the manager and told him to ask the manager. 


6. He continued to hit me in the chest and to ask, “Where | 


is the basement?” 


EK BT 


7. THEN, : > ish into the restaurant, he 


asxed me: “Where i E ire re I saic: "Il don't 


neve it with me, but I have my number.” piece 
out Of my wallet and showed him my ‘ I also 
that if I could call my wife she would bring my card 
to the restaurant. 
S. He said: "NO. You can’t use the tele ‘hon 


e hereded me - and many other employees - to a section of 


dining room. 


Again I asked him to iet me call my wife. Aqain 
said: “Nobody move, sit right where you are.” 
I shouted to a friend, asking him to call my wife 
to ask her to bring my ‘Green Card.* Another of the men who 
arrested us told my friend not to use the telephone. He 
yelled: "Nobody use the telephone.” 


ll. Then I was handcuffed to another man and told to 


Althouch there are white people workina at Lundy's 
Restaurant, I did not see the men who rushed into the restaurant 
interrogate any white people. Rut, as far as I could see, the 
asked every non-white person in the restaurant for his or her 
*Green Card.' 
13 While I was handcuffed I was told by one of the 


men that we were going down to 20 West Broddway. I asked him 


BEST CORY AVA'LABLE 


thes from my waiter's 
mY Own clothes. E from the man I 

Gcuffed to but then cuffed my own hands together. 

14. He followed me upstairs and when he opened my 
locker he searched it, without My permission, and searched my 
Panes pockets. He removed a pocket knife from a pocwet. 

15. We went back downstairs an@ 1 was again hand- 

co another employee. 

16. We were : } d driven to 20 West 
Broadway, 

17. About a f hour after I arrived at 20 West Broad- 
way my wife arriv i my Green Card and 
when my wife arrived whe was asked to show her Green Card. 

18. My wife came to 20 West Broadway because she was 


called by a friend of Mine after I was taken from Lundy's, 


{/ 
re y, hs \ é 
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Sworn to before me this 


Keka (UG 


LINDA ATLAS 


OY of May 1976 


NOTARY PUBLIC ce. 
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STATE OF NEW YORK 3} 
BGe3 


° 
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COUNTY OF KINGS 


y) 
dl 7 i being culy sworn, depoges aud says; 
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Tuat lam «2 legsl permenent resident. My ellen regletration 
aumber Is ff 2/.//2 2 2L4 


Vhat on February 8, 1976, I was arrested by Agenta of the 


en ee ae 
se pee NT AR ARON 


? 


inwnigration and Naturslization Service on the premises of Lincdvy's 


Restaurant, Occan and Emmons Avenue, Brocklya, New York, while 


5 


the course of my legal employszent. 


That I committed so act which would cause me tobe arrested by 


said 2gcenta of the Immigration and Naturalization Service. 


Seca AAS NE EL DORA NON 


| 
| 
| 
| 
| 


Sworn to before me 
thisc,,\ day of April, 1976. 
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That on February 8, 1978, I wuo arrested by Agcuts of the 


Naturalizatloa Se a the premises of Lundy's 


Brooklyn, Mew York, while 


That I committed 50 act which would cauce me to Se arretio’d by 
8 of the Im: 
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nigration and iNatusallzation Servic 


Swora to dcfore me 


tilegc tl day of Aortl, 1976. 
a. fr 
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ion rendered by the District 


Wariien ow 
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Naturalization Service 
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plaintife£ nOWwW Seecsé a preliminary, 


Tyee eo t 
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rict Director opposes the motion for 
injunctive relief and respectfully requests that this 
J E i 


action be dismissed. 


The facts in this case are set forth with 
particularity in the accompanying affidavit of Thomas H. 
Belote, Special Assistant United States Attorney, and 
reference is respectfully made thereto. The facts may 


be briefly summarized as follows; 


The alicn-plaintiff, Juan Thomas Diaz-Chang, 


is a native and citizen of Gante, who entered the United 


States on April 1, 1971 as a nonimmigrant visitor for 
pleasure and was authorized to remain in this country 

only until October 16, 1976. He failed to depart pursuant 
to the terms of his nonimmigrant visa and was subsequently 
apprehended while illegally employed in the United States. 
At his depoxtation hearing the alien applied for and was 
granted the privilege of departing voluntarily from the 


United States in lieu of enforced deportation. Throughout 


Cid ee | 
ahias fa 


76-2349 
those depor La ti 


by legal counsel 03 


suant to the terms of the decisio: 
Judge. He now seeks to st 


that his initial app i by the Service was in 


violation of his rights und the Fourth Amendment of the 


United States Constitution. 
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IIT WOULD 2D ONT rueNn 
Pr UAt POSE at SoaV [ED a Vina 
NTO DPARPTAN DOOSTTATVCC Were 


adie Wed dbo a od PROCEZOLNGS Vie oo ede 


oe eaeaes 
REOPENED 


injunction should 
whether the District Director abused his etion in 


a stay of deportation. 
demonstrate, the 


to reopen was clearly without werit and 


wed en ee 
such @ motion 


a aS a 12 a Sn f~% b ated hae 5 
cnucre tL mee the District Director & 


denial, and the ire no grounds rsanting 


WErtTed 


of @ preliminary injrnction. 


nat. ae oe aa 8 he we a 
A. Tne lumig on Judge did not abuse his 


discre 
authority in declining to reopen the deportati 
proceeainzs. 


ae 


onary 
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ane iii 
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cific provision for 
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procce dir 


The Attorney Gene 


mes pr 
which permit reopening as a matter 
certain criteria are met. 
& C.F .R, 


§242.22, provi 


co reopen "will not be granted unless 


isfied that evidence 


+ 


as not available and 


presented at 


—)) e 


#8, 
© ae etre 


‘orion 4/14 ge hy 
provaces tnat 


rew facts to be proved 


shall be BUDE sd tk ai fli davits 


Teme d sy to Te . 7 te 
Ciear a ly toh 6 Me ulations 


a@ motion pen contain an otfer of 


evicence unobtainable, 


dent to warrant the grant of 


Accorair gly, the Imuigret ion 


aay such offer of evidence acainst the 


ider his broad g 


The applicable 


sought to be 


sy iS phi 
wMocwons 


rant 


Act, Section 103(a) 


i Soma | aa out oe 
a OOLCG rezulations 


vided 
regulation, 
rt that motions 


the Sp 


ecial Inquiry 


offered 


could not have been 


to reopen shall 
ened hearing 


Gcentiary 


conteaplate that 
evidence, that the 
evidence 
relief sought. 

required 


to evaluate 


background of the 


"Th Ftd 
LIT) «© H 
ahead « beh de 
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already compiled in the alien's case. Where such 
£ accepte: true, would not justify a 
relief sought, ict is obvious that no 

rved by reopening the rroceeding. See 


: 2 An +“ ST te ey ident td Ar Cawmst pa 
i taliOn te CULeLLoOaLLOn of xvice, 


d Cir. 1967), cert. denied 390 U.S. 


to reopen, the alien attenpts 
to assert the s deportation proceedings 
claiming that the evidence introcuced there should be 
the Service's allegedly illegal 
search ar re of the alien at the place of his illegal 
forct.. 


eaployment. Howeve at plaintifi’s February 10, 1976 


; need sk ha es 
VeEDOrCacl.on aucac j 


experienced counsel, no mention was made &@s to any depriva- 
tion of the alien‘s Fourth Amenduwent rights. The intro- 


cuction of this novel claim at this late stage in the 


sat a tela wy y ee ae ee ae ee 
jure anocner manicestacicn 


7 


dilatory tactics in order to evade his lawful deportation 


and breach his prior cownitment to the United States 
Government. It is clear that even if the alien could 


gooa faith showing oc a stitutional violation 


he voluntarily waived that gr 


Furthermore, even assuming, arguendo, that 


deportation proceedings would 


a’ 


ablished that the evidence unceriying 
L.cXY Was 

well-settled that irregular 

not vitiate the deportation 

has long been recognized by 

been repeatedly upheld by 


deportation procecdings. 


d, 263 U.S. 149 (1923 


iq 7? 


435 (1886); LaFranca v. 


¥.2d 686 (2d Cir. 1969); 


96 F.2d 1245 (7th 
¥ 3.20 1160 


198 


charged in the order to show cause, 
plaintifi's ceportation resulted 
while he was represented by counsel, 

egality of his arrest is rendered moot. 


cent Second Cixcuit decision, in which 


4s 
~~ 


si that he was an alien illegally i 


zy 4 


Uniced States he Court said, 


"Assuming, arguendo, that petitioner's arrest 
was technically ceiective, it does not follow 
that the deportation proceedings were thereby 


en ec’ 
de amid og ihe 
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ran 


pe ay oye 


“have the courts of other CiTCUuLts.... 
Reyardless of the legality of his arrest, 
sinc “e petitio "s deportation hearing 

inz alone, was sutficieat 
tation, his 
such order and 
tion of the deportation 
ienicd."” 


Avilas-Gallezos v. Immigration and Naturalization 
Becta Sosa asbacteaes bora ection mensstotbrhashoc 


d 666 (2d Cir. 1975) (attached). 


If the rule were otherwise, aliens in the 
nanently immunize themselves 
from deportation by 


+ 


by @n immigration officer was defective. 
Immieration and Naturalizati: 

(Frankel, J.). Ne 
juixed ox contemplated by the Act 
the Constitution. Thus, having failed to establish 


eportation hearing would be declared invalid 
s oO 


as a@ result of his newly-conceived claims of alleged 


id tame ~ te Terie - ran ar Ae net om oe 
violation of his Fourth Amendment rights, 


abused his discretion by declining to reopen the deporta- 
tion proceedings. 
The District Director did not abuse his discretion 


in denying the alien's application for a stay of 


leanne ast a 
Ge@PpOTLacicn., 


so ps EE EL INOS OEE SCENES EE DOSES 9 REED OME RERESIDE POISSON ONCOL Nt IEA NA NCAR NINETIES CUTE ATT 


final order of deportation has been 


or denial of an application for a stay 


Director. & C.F... 


review of the District Director's decision to deny a stay 


cf deportation is extremely narrow and unless that 
decision is found to be without any rational basis 
depart inexplicably from established practice thi 
should not substitute its judgment for that of the 
Director. See Bolanos v. Kiley, 509 F.2d 1023 (2d 
1975); Wong Wing Hang v. Immigration end Naturalization 


Service, 360 F.2d 715, 719 (2d Cir. 1966). In view of 


the alien's immigration history, the District Director 


reyes 1 
abies 5 Oh 


saa ~2349 
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am Genyai 
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immigration history 
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ourn in the United 


nonimaigrant visitor 


to his 


to the condi 
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subsequent illegal overstay and employment contrary 
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the breach of his 
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filing of 
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couplete Gisreg the immigration 
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(24 Cir. 1970). 


a stay of 
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District Director 
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his deportation 
the deportation 
no declaration of 
will be forthconing, 


properly exercised his discretion 
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in deaying plait s 6 tion fer a stay, which under 


these circumstances, would accomplish no purpose, other 


ie 


ln ~ 


peveyys to reward the alien toy his dilatory man euver 


C. FL CLLr entitled to a preliminary injunction. 


xtraordinary 


to the sound discretion of the trial court. Berrigan v. 


orton, 451 F.2d 790, 793 (2d Cir. i971); Briones v. 


ect EE EAN 
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Ley 
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among other 


oe ete ei : ce pers AoA Bae 
CL ultimate §& : the merits » 40 cnat 


entitled to 
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Thus, in this 
where plaintiff is complaining of the failure to 
him discretionary relief, he must demonstrate to 
Court that the defendant either abused or failed 


exercise his discretion, &n 


ane 


LIB ° stal 
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.s demonstrated above, plainti 
in all respects to establish any abuse of discre 
ese proceedings. Not merely fa: « to establish that 
merits wuch discretionary relief, the alien has 
vely proven himself wu unworthy of this equitable 
xemedy. Thus, the alien has fé om te that 
the District Director d ation, that he 
Amendment clain, 
and that he i; ttionary relief. Under 


ese circumstances there are no grounds for granting 


preliminary relict. 


CO yr FUSION 
ws Vu tut Bed LY 
Ponte tte 


Plaintiff's mction for a preliminary in- 


junction should be denied and the underlying complaint 


missed forthwith. 


yy 


Respectfully submitted, 
ROBERT B. FISKE, Jr., 
United States Attorney for the 


Southern District of New York, 
Attorney for Defendant. 


THOMAS H. BELOTE, 
Special Assistant States Attorney, 
Of Counsel. 
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UNITED STATES COURT OF APPEALS 
Po: sur Secoxp oo 
UNE Sie Te 
No, 106—September Terni. 1974. 
(Argued September 29, 1475 Decic lod November 7, 1976.) 
Docket No. 74-2647 
+++ —_____ 
MIGUEL AVIDLAs- GaLLecos, 
Petitioner, 
v. 
IMaGEATION axp Natcianizvriox SERVICE, 
Respondent, 


Before: 
Lumparp, Axpersox and Vax Cuasrenans, 


Circuii Judges. 


Petition for review of a final order of Geportaiion en- 
tered hy the Board of Immigration Ap meals, 
Petition denicd. 
cnt it 
Wititam H. Ourarsiz, Esq.. New Yo ork, N.Y. for 
Petitioner. 


THomas H, Bexore, Esq, New York, NY. 
Special Assistant Untied States Attorney 
(Paul J. Corran: Beg. United Siaies ‘Nitor- 
ney for the Snuihera District of New 3 
Sieven J. Glessman. Ex t]ey eb SSUSTS 
States Aitorney, of see for Respon- 
dent. 

ieee ts cement 
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ee wore eee ree | 


A ere ene ee elena es se 


eae ace ae 


GuaareiLaxp, Circuil Judge: 


On October §. 1973, petitioner. a native of Eenader, en- 
tered the United States from Mexico without an bnmigrant 
visa or other valid entry docwiucnt. This is a petition to 
review an order of the Beard of Iuuuigration \ppeals that 
he be deported. 

Since petitioner himsel! testified hefore the Iminigration 
Judge ccna the legal manner of his entry. ove 
night well ask, “Why the appeal?” The answer here, as in- 
so many other cases. is an alleged violation of petitioner’s 
constitutional rights.) Me contends that his arrest was 
iNegal because it was without warrant or probable cause 
and that he failed to receive proper JJiranda warnings. 
Arguing from this premise, he concludes that all testimony 
at the deportation hearing should have been suppressed 
and the case acainst him dismissed. We agree with neither 
the premise nor ao conelasion. 
he facts surrounding petitioner's apprehension are un- 
complicated. INS officials. in response 16 a complaint from 
the New York Siate Department of Labor, called upon peti- 
tioner’s employer to inquire into the employment of iMe- 
gally admitted aliens. After reviewing pers nnel records, 
the officers interviewed petitioner and several of his co- 
workers in the presence of fuciorv oMeials. During this 
interview, petitioner admitted that he was an alien illegally 
in the United States. Upon his subsequent inability to 
produce a pessport, he was iaken to the eles ion 


5 
i 
: 
| 
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| 
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} 
| 
: 
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Office where Miranda warnings were given and a 
statement seured. The derortation hearing followed. 
Since deportation proceedings are not criminal in natare, 
Woodby v. livnigration and Naturalization Service, 389 
U.S. 276, 285 (1966), tliere was no necessity for Miranda 
nate that this arpeal has guined petitioner almost one year's 
from esata 
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re 
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olen ae ee ee ewe ee eee een Se cementill dkaditme diiteateand cil catia, waite ae oe ee ee Ee er mer ne re Se eee ee ee ~ 


aie 


warnings. Charvez-Nena v, Tinaaiaration and Naturalization 
Bervice, 319 F.2d O07 (ith Cir, 1004). In any event these 
warnings Would noi huve been required prior to the time 
they were given becatse, until toon, petilioner Was pot am 
enstody or under any restraint. Ve-ou v, liamigretion and 
Naturalization Service, 370 F.2d sso, S08 (2d Cir. 1967). 

Our recent decision in Ojeda-Vinales v. Immiaralion aud 
Naturalization Service. —- F.2d —— (2d Cir. Sept. oo. 
1974), slip op. 6185, is four-square authority that peti- 
tioner’s arrest Was not eval? Here, as in Ojeda-Vinales, 
the information originally received by INS justified the 
initiation of an investigation, and “petitioner's own vohin- 
tary responses to the agent's questions provided the extra 
ineasure of evidence needed to establish probable canse for 
his arrest.” Jd. at G1SG. Here, also, the likeliliood of 
petitioner’s escape justiged his apprehension without a 
warrant.? 

Assuming, argucrdo, that petitioner's arrest was 
nically defective, it does not foliow that the depertaiion 
proceedings were thereby rendered mull and void. ‘Luis 
argument was rejecied by the Supreme Court many years 
ago. United Slates ex rel. Bilokumsky v. Tod, 263 US. 139, 


bad 


2 Potitioncr was arrested under authority of 8 U.S.C. § 1357(a) (2) 

which provides: 
Any officer or cinplovyee of the Service authorized under reculations 
preserived by the Atturney General shall have power withesl war- 
rant--... to arrest any alien in the United Stofes, if he las reason 
to believe that the allen so crrested is an the United States in vio: 
lation of uay [immmigration) law o7 re sapeiee and 38 likely to 
escape before a warrant can he obtained Jor hit arrest, bat ule aliet 
arrested shali ve tanen without unnecessare delay for exaicination 
Lefore an officer of tne Sertice Leaving sutherity to etnnine ners 
as tu their richt to énter or reinnin in ine United States. 


Prior to his arrest. petitioner admitica te the TNS ofieers that he 
had icen “caught” twice in California aftcr his illegal entry. From this. 
the officers eould reasonat'y ivfer that he bad in sume way escaped and 
was likely to do so again. Sce La Franca y. Immigration and Natural 
ication Service, 41> F.2d 686, G89 (24 Cir. 1969). 


ee ee 


ae (IG). We have fu =): Doreen te us have the 
couris of other circuits, & - a . dmmigvation and 
Naturalization Service, $15 3 - G39 (20 Cir. 1869) ; 
Viissidis v. duadel!, 262 F. - ca Cir. 1909); Wuerta. 
Cubrcra Vv. Litncigration oo  antzation Service. 466 
F.2d 78 (ith Cir. 1972) per. ot): Greman-l lores vy. 
Timigrition and Naturalize: "ee, 496 F 2d 1955 (ii 
Cir. 1974). 

Regardless of the leg ality «2 2o* s>rest, since petitioner's 


NA sat te lt tie tna ih cet hath dyn vs wm ms 


deportation hearing testimo: f: 7:224ing alone, was suff. 
cient to support the order of 2--  >-2tion, Lis petition for 
reversal of such order and 2)+~22<<2)} and termination of 
the deportation proceedings « ~_ 2 . + denied. Medeiros v. 
Brownell, 240 F.2d G24 (D.C.C is, - 27, (per euriam); “es 
/lang ave Vo dmomigration ei 3 ‘raQeation Service, 289 
F.2d 994 (7th Cir. AUUS) (per 2 onsen), Cf. United Shates 
ex rel. fhe ¥, Cori, 65 Fis ooo 395 (2d Cir. 1933). 
Petition denied. 
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UNITED STATES DISTRICT COURT ) aS, D.OEN a 


SOUGIERN DISTRICT OF NEW YORK 
GAsnGN BaioveS and Cleriia maou, > o 
Plaintiffs, : . 76 Civ. 1147 (CHT) © 
eagainste 
MAURICE F, KILEY, Dictrict Dizector 
for the New Yor%’ District, Imisrae 


tion and Naturalization Service, : 
—_— States Departuent of Justice, 


Defendant. : 


Sv monneecesccccnswoscenccncncceccsccey 


Plaintiffs Cecilia end Gaston Briones seck an order of 
this Court granting a preliminary injunction pursuant to Rule 
65 of the Federal Rules of Civil Procedure. For the reasons 
Bet ; forth below, the motion is denied. 


—..:.lUrUC i. 


Plaintiffs are both natives and citizens of Chile. 


Plaintiff Gaston Briones entered the United States on Septenber 


27, 1969, as a nonimmigrant visitor for pleasure with en autho- 
wized stay util Novexber 27, 1969. Mr. Briones stayed beyond 

this date and was ordered to app<ar at the office of the Inmie 

| Fation and Naturalization Service ("tho Service"), but changed 
his employment and absconded, Plaintifz Cocilia Briones ea- 
tered this —n on : smmanty 31, _ with an euthorize 


~~ 


S an extension of 
In the intesin, 


Oa Mavch 20, 1970, plaincéfis vere marcicd, ties, Bricacs also 


On Yobruary 26, 1971, plaincicls subsitted a vecvese 
fos political asylua to the New York District Office of the 
Sexvice. This vequese + lenied on February 28, 1972, and 
tary Cepartuce, 
cings were instituted 
against both plaiacizis and a bearing wes 
on May 3, 1972. Plaincicis, ecprascated by counsel at the 
neering, conceded theix deportability and cequested voluntary 
departura. The privilege of voluntary deparouve waa granted 
until Septexader ‘ 1972, with the proviso that if plaintifis 
yee te cepare voluntarily they would be ceported to Spain, 
# da the alters ative to Chile, ‘he plainciffs waived appeal 
"aad the orders becane final. : 
' Oa Septecber i, 1972, plaintifcs co: 
thedy voluntary departure date to Decembox 3, 1972, based ca 
tha nead of Mes. Briones’ employer fox hes sexvices, but this 
cequest was dented oa September 5, 1972. Notwithstanding the 
at plaintifis' counsel was acvised at that time that LE 
plaiattifs pres ented coafirned depaz sture tickets for on oz bee 
fore September 20, they ewald p preserve theiy privilege (of 


_ Welaatesy | ceparture, Plaintiffs cid nok so depart end on 


a20 


‘ 


Novexber 6, 1972, warsants of deportation wre 4ssued and plaine 
e4f2g were advised of theie imainens ccportat Loa. 
Ga Decesber 6, 1972, plaintifis cought to stay tna 
based on the Zact that Mes, Brioa.s was 
vA 43 
request was granted anc tha orcer 
portatioa were stayed until Jeavacy il, 1973. Pilainti 


> + 


also advised chat if thoy were orenared to depart by eh éate, 
chon coasideracioa would be given co 4 cequest for restoration 

of volimtary depazturce, Oa January 10, 1973, pliaiatif=s sub- 

uditted a fuxther requese for a one woath extension of the scay 


* 


of deportation, There is no zesord of the disposition of this 
eequest. Ia the interim, however, ies. Belones received a Dee 
partment of Labor certification, necessary in oxcer to obtain 
a visa, and both plaincifis obtained a sriority data of Occober 
10, 1972, oa the Vestera Hemisphere vise waitiag list. Thea, 
oa June 4, 1973, Mes. Betoncs gave bith to a daughter who is 
‘2 Uaited Ststes eit izen. : 

Plaintité S next subadtted 2a morion, oa © 

1973, to ceopen their éeportation proceedings wad to stay dco 

" povtatioa to allow thea to present a claim based oa their fcar 

gf persecution iz forced co retum to Chile. The matter was 

weLecred to the State Department by the Service for coment. 

ihe Stata Departnent aévised egainst the grant of the clais ead 
tha Sexvico concuzred. The @ plaintit Lfs were so ) advised : oa Apeit 


a, 


24, 1974. On May 6, 1974, the decision we the Imai peation 
Judge vas 3 vendered denying the plaintifis' sotioa to reopen, 
but ones again grenting the privilege of voluntary Ceparture 
‘30 May 20, 1974. Plaintiffs failed to dcvare by May 20. 
Rather, in the iutesvening period, on May 14, plaintiffs’ coun- 
sel filed a request for an extensica of the departura date, 
duc the wequest was denied and by notice dated June 18, 1974, 
pleiatifis were ordered to surrender for deportation oa July 
8, 1974. . 

Ca July 8, 1974, plaintiffs filed en setica ia thi. 

Tae action was dismissed by stipulation since the 

-oin were the same as an action already pending 

Chis Court cacitled Noel v. Groen, namaly, whether aliens 
(similarly situated to these plaintifis) should be permitted 
Co wemain im the United States meil their priority date for 


visa issuance becarne current. The Noel action had teen cone 


enced in this Court cn August 24, 1973, Oa February 8, 1974, 


2 prelictnary dajunets oa applicatica was denied in the uoel 
cace end an appeal was filed. The denial of tha prelizinary 
injunction was affizmed by the United Sta tes Court of Appeals 
for the Second Circuit on Janwazy 4, 1975, and cextiovart was 
cenied by the United States Supe 5220 Court ea October 6, 1975. 
ae had beea the understanding of both the plaintiffs and th 


Sexvica enae ~— would ” bound oo the outcome in the Hoel 


litigation, Deportation had been stayed pending the conclusion 
of tha Noel litigation. 
During the pencency of the peticioa for certiovarl in 
Che Noel littsatioa, plaintiffs wera notified that they had 
been scheculed for a visa appointzent in Saatiago, Chile. st 
this point the plaintiffs were in something of a bind, Oa the 
one hand they no longer had the privilese of voluntary departure 
available co them. Ca the other: hand, 12 they left under an 
oréer of deportatioa, they would ba dcated visas as excludable © 
aliens unless they ficst secured the exprass pemnission of the 
“Attoracy General of the United Staces to vetum. As a xesult. 
of this situation, plaintiffs, oa April 7, 1975, sought a xe- 
storatioa of voluntary departure. ‘his request wes initial; 
denied by the District Director of tha Sarvice and was refersed 
to an Imnigration Judge for a hearing. The hearing took place 
@a April 18, and on April 21, 1975, the motion to reopen was 


ccaied, An appeal was taken to the Board of Imatcrationa Appeals, | 
bUS was cicaissed. lo further appeal wos Cancn, — : 
Subsequent to the denial of certiorari in Noel, plains 
cifés were notified to surrender for deportation on Febzuscy 
10, 1976. Oa Febsuary 4, 1976, plaintizfa filed an application / 
oe a thirty day stay of Ceportatioa and oace again requested | 
a xelastatecent of the privilege of voluntary departure. The | 
— etay was geanted, but the rainstatexent was denied, This action | 


followed oa Mareh 10, 1976 seeking a declaratory judgment that 
che District Divecter of tha Service had abused his discretion 
(ow £ailed to exercise it) in denying the plaintiffs’ anplicas 
tioa for a restoration of the privilege of voluntary departure. 
Oa that date a Ccaporery restraining oxder wes entered restraine 
ing defendaat fvon taking the plainttfifs into custody or ceporte 
ing them pending the dotermination of their motion for 2 prelize 


faary injuactioa. 
Preliminscy Injimetion 


A ovoliminscy injunction has repeatedly been recognized © 
R P | 


fq this cixcuit as aa extraordinary remedy. Sea Gulf & Veshom 


The Great Atlantic and Pacific Tea Com anv, 


ne., 476 F.2d 687, 692 (2d Ciz. 1973); Checker Motors Coro. v. 


Chrysler Com., 405 F.2d 319 (2d Cix.), covt. denied, ‘394 U.S. 
899 (1969). Application for this uoncdy is addzessed to the 
Gisceetioan of tha district court. Valais ve United States, 321 
U.S. 414, 440 (1944); 7 Moore's Fedexal Practice 4 65.04[2]. 

ae standard fox issuance of a preliminary iajuaction 
was enuaciated by the Second Circuit as follows: 


: the standard factors which the court now > 
considers uscn an apolication for a prelininisy 
injunction are wall lnown: (1) clear likelihood 
of suceess on the law and the facts then availe 
able and vossible ivvenarable iajuty, or (2) 
guificteatly serious questicas on the merits 
making them fair ground cor litisation and a 
balance of the equities tipping cecidedly in 


favor of preliz navy. rolie?. " Colyrbin Pictuces 
ares aces ri Se Ne é Le Soe -esican T Droscear as Uh mA io 
panic Se ue. FUL Seed Use, OY/ (46 Viz. LYIG) 


‘¢ also S-n Filiovoa v. United Brothexnood of Carnenters and 


ee Corn. Vo | 
, 483 F.2d 247, 250 (2d Che, 1973); Gulé & Unstemn Zn 
ecusterios, Inc. v. The Groat Atlantic end Pacific Toa Company, 
suova, 476 F.2d at 692-93; Dino Be Laurentiis Cinenstonrafica, 
S.p.A. Vv. D]o159, Inc., 3665 F.2d 373, 375 (2d Cir. 1956). 

Tus, Che issue before the Court is whether the plains 
tiffs have met their burden of showing either satisfaction of 
the "clear likelihood" test or the “serious questions" test. 
This, of ecurse, begs the question of whether the defendant 
District Director abusad his discyctica in denying the plain- 
eliZs' request for reinstatement of voluntary departure. 

Section 244(e) of the Inmaigvation and Nationality Act, 
8 U.S.C. § 1254(e) provides tn pertinent part with regard to 
voluntery departure: 

_ “The Attorney General ray, in his disezo 

tion, permit any alicn under cenortatica pz 
cecdings ... to cevart volimtarily fron tha. 
Uaited States at his om exnense in licu of 
deportatica i€ such alien siail estadiish to 
the satasfaccion of the Attorncy General that 
he is, and has becn, a rovson Ox good moral 
character For at least ilve years “iomediacely 
procecing his applicatica for voluntary “ee 
ture ucer this suosection, a 


‘the xegulations prowulgated pursuant to statute alles me 


District Director to extend or reinstate the privilege. 8 


C.7.R. § 244.2, 

Thea District Director's denial is subject to the test 
of abuse of discretion, Bolanos v. itticy, 509 F.2d 1023 (2d chs, 
1975), and the scope of review in this Court is extremely narrow, FM 

Muskardia ve Irmicration and Naturalicetion Service » 415 F.2d 
865 (2d Circ. 1959). In veviewlug a discretionary cecision, che 
Souxst would oaly find an abusa tf it were to find that the dee 
cision “were made without a ration cuplanation, [or that it] 
Sep verted from established policies, or rested oa 
basié.sse” Wong Wine Hane v. Irateration and 
Hoturslizatioa $ Service, 360 F.2d 715, 719 (2d Ci. 1966). A 
‘pexmissible besis for the dectsioa to the cbsence of good faith 
og the use of dilatory tactics ca he paxc of the alien. Lon 
Tat Sin v. Esnevdv, 227 ¥. Susp. 452 (S.D.N.Y.), aff'd, 334 ¥.2¢ 
999 (2d Cix.), ccxt. denied, $79 U,3. 901 (1964). Sea also 
‘Bolonos v. Kiley, sunca, 509 F.2d at 1026. 
Defendant, in opposing ths application for a pr iniauy Q 
injunetioa, has stated that "[tjhe purposeful pattera found in 
all of plaintifis' applications and motions may be sumed up in 
one word=-delay," (Af£idavit of Mary P. Maguire, sworn to 
 Mazch 30, 1976, at | 20). With this conclusion, the Court mst . 
agree, ‘Waile the plaintifés attenpt to justify their defalea= a 
tions (and an individual link in the chain here and there may 
» justified adequately) the veret picture is of a tenacious ~ 


attempt to remain in this country thvougn the use of every 
tuventive tactic available. ‘Tha District D vector denicd the 
weiustatement of voluntary departure to plaintiffs because 
they had mot aveiled thenselves of the privilege whea it had 
been gr ated on two occasions previously, It is tha conclusion 
of this Court, based on ‘tho detailed recitation of the facts | 
hevein and the law stated above, that there was no abuse of 
discretion, Maving weached this conclusion, the Cour: finds 
chat the plaintifis have failed to meat their burden of showing 
either a clear likelihood of success o¢ that they heve raised 
sezlous questions going to the merits. 
Accordingly, the plaintifés' motion for a re 
Lajunceton is denied. . 


So ordered, 


Dated: New York, New York 
June 29, 1976 © 
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76-2349 


4pril 1, 1971 as a nonimmigrant visitor for pleasure and 


Who Was authorized to remain in this country only until 


Cctover 16, 1971. He failed to depart at the expixation 
of his authorized visitation and has been illegally euployed 
in this country in violation of the terms of his nonliualgrant 


visa (Exhibit A). 


3. On February 2, 1976 Service investigators, 
pursuant to @ search warrant issued in the United States 
Court for the Eastern District of New York, apprehended 


Diaz-Chang while illegally euployed in Brooklyn, New York. | 


4 On February 9, 1976 the Service comaenced 
ccportation proceedings against DiazeChang with the issuance 


of cn order to show cause anc notice of hearing charging 


. &nat he was deportalle under Coctioca 241(a)(2) of the 


Insigration and Nationality dct (the “Acc), 3 U.S.C. 
§1251(2)(2) for having overstayed his legal visitation. 

the deportation hearing was scheduled for February 10, 1976 
by reason of the alicn’s request for a prowpt hearing 


5. On February 10, 1976 DiazeChang appeared 


for a deportation hearing before Immigration Judge Martin 
é 


J. Travers. During these proccedings the alien was repree- 
sented by privately retained and experienced counsel 
(Exhibit C). During that hearing the alien conceded his 
@licnaze and deportabliity @s charged in the order to show 


Ti sal 
76-2549 


cause. Contrary to the assertion wode by plaintifé's 
counsel in her affidavit cated July 14, 1976, the February 
10th hearing was not contrary to the provisions ef 8 C.F.R. 
§242.1. A copy of the original order to show cause 

Exhibit B) xeflects that the alicn chose to expedite his 
proceedings. The plaintif£ in his papers to this Court 

has erroncously presented to this Court as evidence only 

&@ copy of the original order to chow cause. As @ natter of 
procedure, gn order to show cause, Imaigratica and Naturalie 
zation Sezvice Form 1-221, consists of an original and two 
copics. The original which notes service of process and 
requests @ proupe hearing reuains in the Record of 
Procecdings in a deportation case (Exhibit B). One copy 

of the order is given to the alien and the other copy 
remains im the nonrecord portion of the alien's adwinistra- 
tive file. Only the original order to.show cause which 

is presented to the Immigration Judge and contained in 

the secord cf procecdings is signed by the eliea when ne 


waives the sevenecay notice and requests a proupt hearincs. 


6. Prior to the hearing before Judze travers 


the alien, by his counsel, and the Service Trial Attoxacy 
haa veached @2 cutual settlement on the disposition of 
these immigration proceedings. In accordance with chat 


&greeacat the Imalgration Judge gexvcated the aliea the 


ore = 
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§244 in lieu of deportation, proviced that Diaz-Chanzg 


- effect that departure within forty-five days of the decision. 


Judge Travers entered Ga altcrnstive exdcer of enforced 
deportation in the event that the cliea should not effect 
his voluntary departure @3 represented at the hearing. 

The alica voluntarily waived his vicht to appeal that 
decision to the Board of Inmuigzvetica Appeals aad accordingly 


the decision becane final (Exhibit D). 


7. Tnexealter, Diaz-Chang obtained his 
present attorney wao registered her appearance with the 


Service on May 14, 1976. 


8. The alien failed to abide by his agreecuent 
to voluaterily dcpart from the United States by March 20, 
1976. In complete disregard of his ayreeneut with the 
Government, &s well as the discretionary privilege accocdcd 
him by Judge Travers, he hes continucd his illegal resideace 


in this country. 


9. According.y, oa Nosch 29, 1976 pursuant 
to the alternative order of Judge Travers the Service 


issued a warrant for the alica’s depoxstation. 


10. In an obvious effort to frustrate 


deportation on March 31, 1976 the alien filed a petition 


fox seview pursuant to Section 106 of the Act, & U.5.C. 


§1105a in the Court of Appeals for the Second Circuit. 
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by xeasea of the automatic stctutory stay 


BS USA Ss 205a(2) (3) Diaz-Chane there by biocked the 
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di.cc.cuch Ge the Glica, by voluatecily waiving his sight 
to appcecl Judze Travers’ decision to the Beaxd of 
Ismicretion £ppeals, had failed to exhaust his available 
Strative reuedies. — Lore che jurisdicte 
had not been satisfied 


ess Diae-Chang was thereby able to frustrate his 


il. Ca Apzsil 2 ad, 1976 the alica procecicd 


on 
toe 


urther block his reaoval feom the United State: uy 
Susultting ea acainistrative csvlicction for @ stay of 
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42. Oa April 27, 1976 after a prearseucnt 


concesence before the Staff uu £ the Court of £75 


at 
anes S ; 
«ree 


~~ 4 le 


13. Oa June 30, 1976 the Service's District 


2 an 


Dizector denied the alien's application for a stay of 


Cesorcation (Exhlpit F), cnc actificd him to surrcader for 


on July 15, 1976 (oxhibit GC). 
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is. Oa July 14, 1976 che alien filed tiis 


action to stay his ceportvatica. 


15. Ga August 3, 1976 imaigzation Judze 


William B. Curocie denied the cliica’s attempt to further 


eclay his ccpostation by refusing to reopen the deportutica 


proceedings (ixhibit 1). 


& Ie is resgectiuily subsuitted that the 
Slicneplaintizé in this action is mexely aticupting another 
Gilatory mancuver in order to frustrate the acministrative 
dezoxtatioa proceedings a@cainst hia. It is quite clear 
fxou his imaigrvation record that ke has cad will coatinue 


to disregard the immigration laws aad will continue in 


bad faith to breach any commlccents he makes with tie 


17. It is @lso clear chase the plaintiiie 
@licn hes failed to cemwonstrace that @ prelininary injenccica 
should issue in this actioa. ‘Whe filing of a cotion to 
zcopen his deportation proceedings d 
ceportation and the District Director's decision denyiz 
aa adainistrative stay of deportation is quite clearly act 
@a abuse of discretion. As noted in the defendanc's 
memorandum of law this elien's motion to reogea is ca.pletely 
without merit and the District pixector's decision was 


clearly warranted in this case. 
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THERESY CERTIFY that the forgoing Waming and Waiver were read by me to the above signatory, that he aixo 
icad 11 “ee aifixed his signatu; Dereto in my presence, 
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BF Sipere Otheer Si gnature 


Wiiness® Signature 


iftecpreter’s Sigtature 


Pa terpreter’s Acdsress_ 
INTERVIEW LOG 


pisos inermviewed —__.. 2.0 fficers) 
3.Place (exact address and identity of room) 
4.Date 


5.Exect Time place of encounter or artest_ ee en ec ae 


6.17 traasporied from —~— of encounter to oe point, show exact time involved, —___ Seba 
Note whether interrogat 
7.Officers makizg arrest and/or transporting subject... Se eae ae aa — 
&.Time interview began __ ——$———$_______.. 9. Time subject or suspect advised of tieht to z¢emain silent and fac: 
Say Steicment could be used against him in court and name of officer furnishing advice oe 
Oe 10. Time subject advised of right to presence of counsei, 
retained or appointed and name of officer furnishing advice a 


1]. Time questioning concluded... .12.Time written statement commenced 
13.Pcrsen piepuring statement : 14.Time statement completed 


15. Time statement reviewed by person interviewed ee 16.Time statement signed. 


17.Recoid of requests and complaints of subject and actiuns token thereon 
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(Hl additional Space required, continue on an attachment.) 


a Wiis: CARTON AMD SALAS PATON SLAVE. 


RECORD GF SWORN STATIOENT IN ASSIGAVIT FORM 
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nigradon and Nationality laws of the United States. He has infosmed me that he desires to tak= 
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e bos told me ihat my statement must be freely and vol luntarily given and has advised me of th-<e 
: 
"You have the richt ° ven,-ia sient 


Aaything you say can be used cyainst you in coust, or in any imiigration or administrative 
proceeding. 


You have the right to talk to a lawyer for advice before we ask you any questions and to have 
him with you during questioning. 
If you cannot afford a lawyer, one will be appoisted for you bef 


wish, 


If you decide to answer questions now without a lawyer pr 


. 


ore any questioning if you 


rcent, you will «ill have the 
sight to slop arm ewering ut any time. You also have the rigat to stop answering at any time 
until you talk to a lawyer.” 


| am willing to make a » atement without anyone else being present. | swear that I will tell the truth, 
the whole truth, and nothing but the truth, so help me, God. ond 


Navac ‘1S 
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As you know, following a hearing in your case you were found deportabie 
and the hearing officer has entered an order of deportation. A review of your 
file indicates there is no administrative relief which may be extended to you, 
and it is now incumbent upon this Service to enforce your departure from the 
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16 Court Street , 
Brooklya, New Tork 11211 
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Yue respandent'’s actions in these proceediags appear to be dilatory 
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in view of @11 of the facts this motion sheuld be deaied. 
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Juan Tomas Diaz-Chang 
Vv. Maurice F. Kiley 
76 Civ. 3125 


Motion for a preliminary injunction denied, 
a “othe stay heretofore granted is vacated and the action 
- +." dismissed in accordance with the oral decision rendered 
‘in Open court on this date. 


It is so ordered. 
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